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Ma'am,

The Court had several questions for the Defense during today's motions argument. In
particular, the Court asked the Defense the following questions:

1) What is the Court's authority to dismiss the 1030 offenses?

2) How does the Defense interpret the passage quoted by the Court from the legislative

history of section 1030?

3) Does the elements test require a Court to look at the elements as charged or simply the

statutory elements?

The Defense has provided further responses in the Attachment (and has provided a case in

support of the Court's authority to dismiss the 1030 offenses).

Best,

David

David E. Coombs, Esq.
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I. Court's Authority' to Dismiss for Failure to State an Offense

The Court asked the Defense today what authority the Court had to dismiss an offense if the

Defense concedes all the facts alleged by the Government and the conduct still does not amount

to a cognizable offense. The Defense indicated that you had inherent authority to do so. Upon

further research, the Defense submits that your authority also derives from R.C.M. 907(b)( 1 MB) .

For ease of reference, the relevant sections ofR.C.M. 907 are as follows:

Rule 907. Motions to dismiss

(a) In general. A motion to dismiss is a request to terminate further proceedings as to one or

more charges and specifications on grounds capable of resolution without trial of the

general issue of guilt.

(b) Groundsfor dismissal. Grounds for dismissal include the following -

(1) Nonwaivable grounds. A charge or specification shall be dismissed at any stage of

the proceedings if: ...

(B) The specification fails to state an offense.

When you look at the Drafter's Comments, you sec that R.C.M. 907(b)(1) is based upon Federal

Rules of Criminal Procedure 1 2(b)(2) ("(2) Motions That May Be Made Before Trial. A party

may raise by pretrial motion any defense, objection, or request that the court can determine

without a trial of the general issue.") and 34 ("Arresting judgment''). Thus, it is clear that the

Drafter's intended to parallel the power of a federal court to dismiss for failure to state an

offense. In fact, if you look at Federal Rule of Criminal Procedure 1 2 (below), you see that

R.C.M. 907(b)(1)(B) is actually more specific than its federal counterpart in terms of the power

of a military judge to dismiss a specification for failure to state an offense.

Rule 12

(a) Pleadings. The pleadings in a criminal proceeding are the indictment, the

information, and the pleas of not guilty, guilty, and nolo contendere.

(b) Pretrial Motions.

(1) In General. Rule 47 applies to a pretrial motion.

(2) Motions That May Be Made Before Trial. A party may raise by pretrial motion any

defense, objection, or request that the court can determine without a trial of the general

issue.

(3) Motions That Must Be Made Before Trial. The following must be raised before trial:

(A) a motion alleging a defect in instituting the prosecution;



(B) a motion alleging a defect in the indictment or information but at any time while the

case is pending, the court may hear a claim that the indictment or information fails to

invoke the court's jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 1 4 motion to sever charges or defendants; and

(E) a Rule 1 6 motion for discovery.

The key, under both federal and military law, is whether the issue can be is "capable of

resolution without trial of the general issue of guilt." In this case, the issue at hand whether

PFC Manning exceeded authorized access within the meaning of section 1030 clearly is

capable of resolution without trial based on the Defense's concessions for the purposes of this

motion only. If the Court finds that "exceeds authorized access" must be interpreted as the

Defense suggests, the Court must accordingly dismiss the specification.

The Defense directs the Court's attention to United States v. Jones, 60 M.J. 917 (N-M.C.C.A.

2005) for a case on point. There, the accused a midshipman was originally charged with

fraternization under certain Navy Regulations. The Court granted a defense motion to dismiss

for failure to state an offense "because midshipmen do not qualify as either officers or enlisted

persons for purposes of fraternization" under the charged regulation. Id. at 918. A separate

Convening Authority later re-preferred charges under a different regulation that did apply to

midshipmen. The key is that the trial court did not need to wait until the Government failed to

prove that the accused either an officer or enlisted and then dismiss the case under R.C.M. 917.

Accordingly, the Defense submits that this Court has authority under R.C.M. 907(b)(1)(B) to

dismiss the charged offenses.

2) Legislative History of 1030

The Court asked the Defense about a certain passage that it quoted with respect to Section 1030's

legislative history. The legislative history of Section 1030, including the history behind the 1996

amendments to Section 1030(a)(1), fully supports the Defense's interpretation of the phrase

"exceeds authorized access." The Senate Report accompanying the 1996 Amendments
explained the interplay between the espionage laws and Section 1030(a)(1):

Although there is considerable overlap between 1 8 U.S.C. [Section] 793(e) and

[S]ection 1030(a)(1), as amended by the Nil Protection Act, the two statutes

would not reach exactly the same conduct. Section 1030(a)(1) would target those

persons who deliberately break into a computer to obtain properly classified

Government secrets then try to peddle those secrets to others, including foreign

governments. In other words, unlike existing espionage laws prohibiting the theft

and peddling of Government secrets to foreign agents, [Sjection 1030(a)(1) would

require proof that the individual knowingly used a computer without authority, or

in excess of authority, for the purpose of obtaining classified information. In this



sense then, it is the use of the computer which is being proscribed, not the

unauthorized possession of, access to, or control over the classified information

itself.

S. Rep. No. 104-357 (1996) (emphasis supplied). The term "use" in the last sentence of the

above-quoted language must be read in the context of the entire passage. The passage makes

clear that the phrase "use of the computer" in the last sentence does not simply refer to any

general computer use. The sentence before it explains that Section 1030(a)(1) punishes one who
knowingly "used a computer without authority, or in excess ofauthority, for the purpose of

obtaining classified information." Id. (emphasis supplied). Therefore, the term "use" in the

phrase "it is the use of the computer which is being proscribed," when properly read in context of

the entire passage, refers only to use without authority or use in excess of authority.

At bottom, the final two sentences of the above-quoted Senate Report are merely offered to

refine the passage's clear statement ofwhom Section 1030(a)(1) targets: "those persons who

deliberately break into a computer to obtain properly classified Government secretsf.]" Id.

(emphasis supplied). General use of a computer does not require in all cases a person to "break

into" the computer; thus, the term "use" in the last sentence of this passage cannot mean general

use of a computer. Rather, it means use that involves breaking into the computer (i.e. accessing

a computer without authorization or in excess of authority) by bypassing technical restrictions on

access. Just as a person who steals jewelry from another's home after being invited in has not

broken into the home merely because he commits a crime therein, a person who is authorized to

access the computer and information has not broken into that computer or any part of it merely

because he later uses that information for improper purposes. Holding that Section 1030(a)(1)

punishes someone who uses a computer for certain purposes without requiring that the user first

break into that computer by violating technical restrictions on access would be akin to holding

that burglary punishes someone who commits a crime inside another's home without requiring

that the person first break into the home. Because Section 1030(a)(1) punishes one who breaks

into a computer, the only ''use" that it can proscribe is use without authority or in excess of

authority; in either case, bypassing technical restrictions is required to break into the computer.

Finally, none of the cases cited by the Government or any other case of which the Defense is

aware adopting the expansive interpretation of the term "exceeds authorized access" have relied

on (or even mentioned) the term "use" in the third sentence of the above-quoted Senate Report.

In fact, to the Defense's knowledge, no case has ever even cited this portion of the legislative

history.

3) Elements Test for LIO Determination

The Court also asked the Defense for authority that the elements test required looked at the

elements as charged, rather than looking simply at the statutory elements. It is well-settled that

the comparison of the statutory elements as charged in the specification is permitted in an

elements test analysis. In addition to United States v. Arriaga, 70 M.J. 51, 54 55 (C.A.AT.

201 1), the Court ofAppeals for the Armed Forces' earlier decision in United States v. Alston, 69

M.J. 214 (C.A.A.F. 201 0), also clearly makes this point. In Alston, the Court determined that

aggravated sexual assault under Article 120(c)(1)(B) was a LIO of rape by force under Article

120(a)(1). 69 M.J. at 216. In reaching this conclusion, the Court was required to compare the



elements of the offenses as charged in the specification because a comparison of the statutory

elements in the abstract would not have led to the conclusion that aggravated sexual assault was

a LIO of rape by force. See id. Article 120(f)(5) provides three different methods by which the

force element of rape by force can be established, and only one of those methods necessarily

included the '"offensive touching" necessary for the "causing bodily harm" element of the

aggravated sexual assault offense. Id. In conducting its elements test analysis, the Alston Court

expressly relied on how the elements were charged in the specification:

The second element of aggravated sexual assault "causing bodily harm" under

Article 120(c)(1)(B) means "any offensive touching of another, however slight."

Article 1 20(t)(8). The parallel element in the offense of rape as charged in the

present case using "force" under Article 1 20(a)( 1) - means "action to compel

submission of another or to overcome or prevent another's resistance by . .

.

physical violence, strength, power, or restraint applied to another person,

sufficient that the other person could not avoid or escape the sexual conduct."

Article 120(t)(5)(C).

* * *

We note that the definitions of force in Article 120(f)(5)(A) and Article

1 20(f)(5)(B), which do not require an offensive touching, are not at issue in the

present case.

Id. (emphases supplied). Thus, by examining the elements as charged (and by ignoring statutory

definitions not at issue in the case), the Alston Court established that consideration of the

elements of the offenses as charged in the specification is permissible under the elements test

analysis. If comparison of the elements as charged in the specification was not permitted, the

Alston Court would have been unable to conclude that aggravated sexual assault under Article

120(c)(1)(B) was a LIO of rape by force under Article 120(a)(1).

Indeed, Hie Arriaga Court relied on the Alston Court's analysis in reaching the same conclusion a

year later: "fU]nder United States v. Alston, 69 M.J. 214 (C.A.A.F. 201 0), comparison of the

statutory elements as charged in the specification is allowed[.]" Arriaga, 70 MJ. at 54

(emphasis supplied); see also id. at 55 ("Regardless of whether one looks strictly to the statutory

elements or to the elements as charged.^housebreaking is a [LIO] of burglary .... [T]he offense

as charged in this case clearly alleges the elements of both offenses." (emphases supplied)); id.

("The offense as charged included all of the elements of housebreaking and all of those elements

are also elements of burglary. Housebreaking is therefore a lesser included offense of burglary."

(emphasis supplied)).

In the wake ofAlston and Arriaga, two very recent decisions from the CAAF, it is clear that

comparison of the elements as charged in the specification is permitted in an elements test

analysis. See United States v. Nealy, 71 M.J. 73, 79 & n.l (C.A.A F. 2012) (Baker, C.J.,

concurring in the result) (explaining that, under Arriaga, the specification itselfmay provide

notice to an accused of the LIOs of the charged offense(s)).
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UNITED STATES
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Ronald D. JONES, Staff Sergeant (E-6), U.S. Marine

Corps.
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Decided 1 6 Feb. 2005.

Background: Government appealed military judge's

ruling in special court-martial dismissing charged

offenses without prejudice for improper referral.

Holding: The United States Navy-Marine Corps

Court of Criminal Appeals, Wagner, J., held that

re-referral of offenses to second special court-martial

by a different convening authority was not improper

on ground that re-referral was more onerous, and thus

court-martial rule required that reasons for the with-

drawal and re-referral of charges be included in the

record.

Appeal granted.

West Headnotes
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258Ak967 Referral for Trial

258Ak967.1 k. in General. Most Cited
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A command other than the one to which the ac-

cused is attached may refer charges against the ac-

cused to a court-martial. R.C.M. 601(b).
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258AIV(B) Charges and Specifications and

Action Thereon

258Ak967 Referral for Trial

258Ak968 k. Withdrawal and

Re-Referral. Most Cited Cases

Re-referral of offenses to second special

court-martial by a different convening authority was

not improper on ground that re-referral was more

onerous, and thus court-martial rule required that

reasons for the withdrawal and re-referral of charges

be included in the record; re-referral was not more

onerous than original referral, and reasons for dis-

missal were a matter of record at second court-martial.

R.C.M. 604(b).

*917 LtCol JosephR. Perlak, USMC, Appellate De-

fense Counsel.

Lt Colin Kisor, JAGC, USNR, Appellate Defense

Counsel.

CDR CharlesN. Purnell, JAGC, USN, Appellate

Government Counsel.

Lt Kathleen Helmann, JAGC, USNR, Appellate

Government Counsel.

Before CARVER , Senior Judge, WAGNER, and

REDCL1FF, Appellate Military Judges.

WAGNER, Judge:

This case is before us on Government appeal of

themilitary udge's ruling to dismiss without prejudice

the charged offenses for improper referral of charges.

The appeal is properly brought before this court under

Article 62, Uniform Code of Military Justice, H)

U.S.C. $ 862 . After a thorough review of the entire

record of trial and the briefs submitted by the Gov-

ernment and the appellee, we find that the military

judge erred in dismissing the charged offenses on the

basis of improper referral.

Facts

The appellee, a Marine staff sergeant, was as-

signed as a senior enlisted instructor for the mid-

shipmen at the United States Naval Academy. As a

© 2012 Thomson Reuters. No Claim to Grig; US Gov. Works.
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result of an investigation into an alleged improper

relationship between the appellee and a female mid-

shipman during the period of June 2001 to May 200 2,

the appellee was relieved from his duties at the Naval

Academy in August of 2002 and reassigned to his

administrative unit, Marine Barracks, Washington,

D.C. Shortly thereafter, he executed permanent

change of station orders to Headquarters and Service

Battalion (H & SBn), Marine Corps Base (MCB),

Quantico, VA. A report of investigation was for-

warded to H & SBn by the Naval Academy.

Following review of the report of investigation,

the Commanding Officer, H & SBn, the appellee's

immediate commander and a special court-martial

convening authority (SPCMCA), determined that the

adverse administrative actions taken were sufficient

and did not initiate any disciplinary action. Thereafter,

the Commanding General, MCB, Quantico, his next

senior commander and a general court-martial con-

vening authority (GCMCA), assumed authority over

the disposition of the report of investigation and, on 26

*918 March 2003, referred charges against the ap-

pellee to a special court-martial (SPCM) convened by

him. The charges included fraternization in violation

of Article 1165, U.S. Navy Regulations (1990), as-

sault, drunk and disorderly, indecent language, and

solicitation to commit an offense.

At a post-arraignment Article 39(a) session on 23

June 2003, the military judge granted a defense mo-
tion to dismiss the fraternization offenses for failure to

state an offense because midshipmen do not qualify as

either officers or enlisted persons for purposes of

fraternization under U.S. Navy Regulations. There is

no record of these proceedings, nor is there any writ-

ten documentation that the offenses were ever with-

drawn and dismissed or whether they were dismissed

with or without prejudice.

Following a routine change ofcommand at MCB
Quantico, Commander, MCB, Quantico became the

successor in command and was also designated a

GCMCA. The staff judge advocate (SJA) for the Su-

perintendent of the Naval Academy began an aggres-

sive campaign to convince the Commander, MCB,
Quantico, to re-refer the charges to another

court-martial, including charges of forcible sodomy

and indecent assault based on the appellee's superi-

or/subordinate status as a senior enlisted advisor

vis-a-vis the female midshipman. During the course of

this campaign, the SJA for the Superintendent not only

spoke several times with the legal staff for the Com-
mander, MCB, Quantico, he took the highly unusual

step of speaking directly to the Commander himself.

The SJA for the Superintendent expressed his belief

that the Commander, MCB, Quantico, had not been

adequately briefed on the facts of the case by his own

SJA, that the Marine commanders did not understand

the relationship of a midshipman to a senior enlisted

advisor, and that the Marine Corps in general had

"dropped the ball" in this case. Record at 256.

The Commander, MCB, Quantico, directed addi-

tional investigation into the original incidents, in-

cluding a re-interview of the midshipman. After a

review of all the evidence, the Commander, MCB,
Quantico, concurred with the recommendation of his

SJA not to refer charges to another court-martial. In

particular, the Commander, MCB, Quantico, found no

evidence that the alleged sexual activity was not

consensual and no basis to charge the appellee with

either forcible sodomy or indecent assault. The

Commander, MCB, Quantico, told the SJA for the

Superintendent that he would make the appellee

available for trial in the event the Superintendent, a

GCMCA, convened a court-martial and referred

charges against the appellee.

On 12 March 2004, the Superintendent of the

Naval Academy did, in fact, convene a special

court-martial and refer charges involving sexual har-

assment, fraternization in violation of Chief of Naval

Operations Instruction 5370.2B (27 May 99), derelic-

tion of duty, forcible sodomy, indecent assault, and

drunk and disorderly conduct. These charges arose

from the same incidents that occurred when the ap-

pellee was assigned to the Naval Academy.

At a post-arraignment Article 39(a) session on 29

June 2004, during his second court-martial, the ap-

pellee moved for dismissal of all charges and speci-

fications on the basis of unlawful command influence,

lack of subject matter jurisdiction, and improper re-

ferral. Extensive testimony, evidence, and argument

were presented regarding the propriety of the actions

of the SJA for the Superintendent in his attempts to

influence the Commander, MCB, Quantico, to refer

charges anew. With respect to the disposition of the

earlier charges, the trial counsel from the first

court-martial testified that he recalled discussing op-

tions with the convening authority's military justice
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officer and then withdrawing and dismissing the of-

fenses on the record.

The intent ofthe convening authority to withdraw

and dismiss the original charges is further supported

by Appellate Exhibit VII. a memorandum dated 8

October 2003 to Commander, MCB, Quantico, from

his SJA, recommending a decision terminating disci-

plinary action against the appellee. That memorandum

indicates that the remaining charges were withdrawn

and re-drafted at some unspecified time and that the

SJA for the Superintendent of the Naval Academy had

requested that the redrafted charges be re-preferred.

The Commander, MCB, Quantico,*919 terminated

further action on those charges by approving his SJA's

recommendation. The military judge, however, in a

written order dated 26 August 2004, dismissed with-

out prejudice the offenses on the sole basis of im-

proper referral. Appellate Exhibit XVII.

The Government now appeals the order of the

trial court dismissing the offenses and asks this court

to reverse the trial judge's decision. We are limited by

Article 62, UCMJ, 10 U.S.C. $ 862 . to review only

those issues raised by the government on appeal.

Issues

The Government claims two bases for error in the

military judge's dismissal of the charges. First, the

Government asserts that the military judge erred by

finding that an obvious disagreement existed between

the two convening authorities as to the disposition of

the case that required resolution by a superior com-

petent authority. Second, the Government contends

that the military judge erred by finding that the second

referral was more onerous to the appellee than the first

and, therefore, that the reasons for the prior with-

drawal and subsequent re-referral must be provided in

therecord of the subsequent court-martial.

Standard of Review

The standard of review in this case is abuse of

discretion. United States v. Gore. 60 M.J. 178. 187

(C.A.A.F.2004) ; United States v. Hatfield. 43 M.J.

662. 664 (N.M.Ct.Crim.App.1995) . rev'd on other

grounds, 44 MJ. 22 (C.A.A.F. 1996) , Review by this

court is limited to matters of law and we are required

to defer to the findings of fact of the trial judge so long

as they are '"fairly supported by the record'...." Gore.

60 MJ. at 185 (quoting Marshall v. Lanberser. 459

U.S. 422. 103 S.Ct. 843. 74 L.Ed2d 646 (1983)) . The

Government, as appellant, carries the burden of per-

suasion that the military judge abused his discretion.

United States v. Hoiiser, 36 MJ. 392. 397

(C.M.A.1993) : Hatfield, 43 MJ. at 664. This court

may not substitute its judgment for that of the trial

judge. United States v Burris. 21 M.J. 140. 144

(C.M.A.I985) .

Disagreement Between Convening Authorities

The militaryjudge incorrectly found as a fact that

there was an obvious dispute between the two com-

manders. There is no support in the record for this

finding and we disapprove it. He also incorrectly

concluded as a matter of law that the referral of

charges by the Superintendent of the Naval Academy
was improper because RULES FOR
COURTS-MARTIAL 306 and 401, MANUAL FOR
COURTS-MARTIAL, UNITED STATESS (2002

ed.) required the Superintendent to petition competent

superior authority to resolve the alleged dispute be-

tween the commanders.

IJJ A command other than the one to which the

accused is attached may refer charges against the

accused to a court-martial. Properly convened

courts-martial may try any person subject to the

UCMJ. Article 2, UCMJ, 10 U.S.C. g 802 : R.C.M.

202. The President has stated that "Any convening

authority may refer charges to a court-martial con-

vened by that convening authority..." R.C.M. 601(b).

Included in the Discussion section under RC.M.
601 (b) is the statement that "[t]he convening authority

may be of any command, including a command dif-

ferent from the accused... " The Service Courts have

uniformly upheld such personal jurisdiction within

each service that transcends command boundaries.

United States v. Taltv, 17 M.J. 1127. 1130

(N.M.C.M.R.I984) ; United States v. Kloese. 24 M.J.

783. 785(A.C.M.R.I987) .

There is no indication in either the Manual for

Courts-Martial or in case law that one convening

authority will have precedence over another in the

unusual situation where more than one convening

authority refers charges. In that event, the command to

which the accused is attached or a superior in the chain

of command has, as a practical matter, control over

which convening authority will ultimately complete

the court-martial by virtue of the power to provide or

withhold orders for the accused to appear. This con-

clusion is suggested by the drafters in the Discussion

£5 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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section of R.C.M. 601(b), which states that, "as a

practical matter the accused must be subject to the

orders of the convening authority or otherwise under

the *920 convening authority's control to assure the

appearance of the accused at trial."

The drafters of the Manual further state that the

convening authority's control over the accused may be

based on an agreement between the commanders in-

volved. Id. In the event that a convening authority who

is frustrated by not having control over the accused is

dissatisfied with the manner in which the case is han-

dled, that commander may elevate the matter to the

first common superior to both commands, who should

resolve the disagreement between the subordinate

commanders. See R.C.M. 401(a); R.C.M. 601(0; see

also United States v. Blavlock. 13 M.J. 190. 193-94

(C.M.A.1983) .

Assuming arguendo that a requirement to petition

higher authority exists in law, here there was no dis-

agreement between the Superintendent of the Naval

Academy and the Commander, MCB, Quantico, re-

garding resolution of this case. The Commander,

MCB, Quantico, reviewed the report of investigation

and used his independent judgment not to re-refer the

charges following their withdrawal from the original

court-martial. The Superintendent, in like fashion,

reviewed the same report of investigation and used his

independent judgment to refer charges to his own
properly convened court-martial. The disagreement,

had there been one, would have come as a result of the

Commander, MCB, Quantico, refusing to make the

appellee available for trial, as the appellee was not

then subject to the orders of the Superintendent.

R.C.M. 601(b).

Here, the commanders had an agreement that the

accused would be made available for trial in the event

the charges were referred to trial by the Superinten-

dent. Had the Commander, MCB, Quantico, refused to

make the accused available (and this court can find no

requirement that he was obligated to do so), the Su-

perintendent's only recourse would have been to seek

the intervention of the next superior in command
common to both, the Secretary of the Navy.

Improper Re-referral of Charges

121 The military judge also found that the

re-referral of the offenses was improper because the

later referral was more onerous and, therefore, R.C.M

604(b) required that the reasons for the withdrawal

and re-referral of charges be included in the record.

Appellate Exhibit XVII. "When charges which

have been withdrawn from a court-martial are referred

to another court-martial, the reasons for the with-

drawal and later referral should be included in the

record of the later court-martial, if the later referral is

more onerous to the accused." R.C.M. 604(b), Dis-

cussion. The military judge found the addition of

offenses involving forcible sodomy to be more oner-

ous than the original set of charges facing the accused.

Appellate Exhibit XVII.

Our superior court established that the language

the military judge relied on in dismissing the offenses

creates a requirement that can, standing alone, act as a

bar to proper subsequent referral. "Therefore, we will

require, for all trials beginning on or after the effective

date of this decision, an affirmative showing on the

record of the reason for withdrawal and rereferral of

any specification." United States v. Hanlv. 4 M.J. 20.

25 (C.M.A.1977) . While later decisions of that court

have questioned the "pedigree" of the decision in

Hardv. it remains binding precedent on this court.

United States v. Koke. 34 MJ. 313. 314 n. 2

(C.M.A.1992) . Interestingly, the language in Hardv

does not expressly limit its application to charges

where the subsequent referral is more onerous to the

accused, but read in context with the Discussion to

R.C.M. 604(b) and related cases, such a limitation

would appear to be implied.

In conducting his analysis, the military judge

skipped a foundational step, determining whether, in

fact, the charges referred by the Superintendent were

the same charges previously referred for trial by the

Commanding General, MCB, Quantico.

The following offenses were referred for trial by

the Commanding General, MCB, Quantico, on 26

March 2003:

Charge I, Specification 1, Article 92, Violation of

U.S. Navy Regulation 1165 (fraternization* 921

with (Midshipman Third Class) MIDN 3C"T");

Charge I, Specification 2, Article 92, Violation of

U.S. Navy Regulation 1 165 (fraternization with

MIDN 3/C "G");
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Charge II, Specification, Article 128, Assault

Consummated by Battery (touched shoulder of

Second Lieutenant (2ndLt) "R");

Charge III, Specification 1, Article 134, Drunk and

Disorderly on 2 1 June 2001

;

Charge III, Specification 2, Article 134, Drunk and

Disorderly on 26 April 2002;

Charge III, Specification 3, Article 134, Indecent

Language toward 2ndLt "R"; and.

Charge III, Specification 4, Article 134, Solicit

2ndLt "S" to commit an offense.

Enclosure 2 of Appellate Exhibit II.

The Superintendent of the Naval Academy re-

ferred the following offenses on 12 March 2004 for

trial:

Charge 1, Specification I , Article 92, Violation of

SECNAVINST 5300.26C (verbal sexual harass-

ment of then Midshipman First Class (MIDN l/C)

"R");

Charge I, Specification 2, Article 92, Violation of

SECNAVINST 5300.26C (verbal and physical

sexual harassment of then-Midshipman Fourth

Class (MIDN 4/C) "T");

Charge I, Specification 3, Article 92, Violation of

OPNAVINST5370.2B (fraternization with

then-MIDN 4/C T);

Charge I, Specification 4, Article 134, Dereliction

of Duty (fraternization with then-MIDN 4/C 'T');

Charge II, Specification I, Article 125, Forcible

Sodomy with then-MIDN 4/C "T" on 17 November

2001;

Charge II, Specification 2, Article 125, Forcible

Sodomy with then-MIDN 4/C "T" on 23 November

2001;

Charge III, Specification I, Article 134, Indecent

Assault on then-MIDN 4/C "T on 17 November

2001;

Charge III, Specification 2, Article 134, Indecent

Assault on then-MIDN 4/C "T" on 23 November

2001; and.

Charge III, Specification 3, Article 134, Drunk and

Disorderly on April to May 2002.

Charge Sheets; Record at 1 5.

The original set of charges included the two vio-

lations of Navy Regulations on fraternization that

were dismissed without prejudice by the military

judge in the first court-martial for failure to state an

offense. One of these charges was re-referred as a

violation of the OPNAV1NST governing fraterniza-

tion. This is a proper re-referral because the re-referral

is not more onerous than the original referral and, in

any event, reasons for the dismissal, failure to state an

offense, are a matter of record at the second

court-martial. Dismissal of a specification for failure

to state an offense does not ordinarily bar re-referral of

the offense if the grounds for the dismissal no longer

exist. R.C.M. 907(a), Discussion.

The two specifications of forcible sodomy, two

specifications of sexual harassment, and two specifi-

cations of indecent assault referred for trial by the

Superintendent of the Naval Academy were not pre-

viously referred to a court-martial. As the testimony

and evidence on the motion in the second

court-martial attest, the original convening authority

did not consider the evidence sufficient to refer

charges of forcible sodomy or indecent assault. This is

based on the convening authority's determination that

the evidence supported only consensual sexual activ-

ity. Because these charges were never referred to trial

by the original convening authority, the Superinten-

dent of the Naval Academy was free to refer them to

court-martial without explanation under R.C.M.

60 1(b), and R.C.M. 604(b) does not bar that referral.

The only remaining offense, drunk and disorderly

conduct, was referred to trial by the original conven-

ing authority and subsequently withdrawn prior to

October of2003. The re-referral of this specification is

not more onerous than the original referral, as it was

referred on both occasions to a special *922

court-martial. Therefore, the requirement in R.C.M.
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604(b) that the reasons for the withdrawal and

re-referral be made a matter of record does not apply

to this specification.

Decision

The Government appeal is granted. The record of

trial is returned to the Judge Advocate General for

remand to the convening authority for appropriate

disposition, including trial.

Senior Judge CARVER and Judge REDCLIFF con-

cur.

N.M.Ct.Crim.App.,2005.

U.S. v.Jones

60 M.J. 917
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